HEO-MS M H (RAVWAD
| BLA 93-282 Deci ded Novener 29, 1999

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Minagenent, denyi ng request for approval of assignnent of record title in
ol and gas |lease. MHB L 021056(b).

Afirned as nodified.
1 Ol and Gas Leases: Assignnents and Transfers

Wiere assignees refile for approval of a 1935
assignnent of atitleinterest inan oil and gas
lease, it is inproper for BLMto di sapprove the
assignnent on the ground that the current hol ders of
record title did not execute the resubmtted request
for approval , as assignees were seeki ng

reconsi deration of a 1936 GQ.O deci si on di sapprovi ng
the 1935 assignnent. The requirenent that the
transfer docunent be signed by the transferor has
been satisfied when the record contai ns the original
of the 1935 assignnent, duly signed by the assignor,
in apparent conpliance wth the filing rules in
effect in 1936.

2. Q| and Gas Leases: Assignnents and Transfers--Res
Judi cat a

A 1936 GO deci si on denying approval of a 1935

assi gnnent becane final in the absence of a tinely
appeal . Parties nay resubmt a request for approval
of an assignnent, notwthstanding that a simlar
request had previously been finally rej ected.
However, such request for reconsideration of
approval of the assignnent is properly deni ed vhere
no show ng has been nade that the circunstances
cited by @QOfor disapproval (failure to file
affidavits showng the qualifications of the

assi gnees or a $5,000 | ease bond) no | onger exist,
and where intervening rights of others and changes
in circunstances have ari sen over 60 years that
render approval inequitable.
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APPEARMINES den R Bruhschwein, Esg., Dckinson, North Dakota, for the
Hirs of Ms. M H Qaword;, Gris Mingen, Jr., Esg., Bllings, Mntana,
for Jane S MNorbeck, Trustee of the Jane Norbeck Trust.

(A N ON BY ADM N STRATI VE JUDEE HIGES

The Heirs of Ms. M H Gaword (Gaword s Heirs) 1/ have appeal ed
fromthe February 24, 1993, decision of the Mntana Sate Gfice, Bureau of
Land Managenent (BLM, denying their request for approval of assignnent of
record titleinoil and gas | ease MB L 021056B (fornerly B llings
021056(b)) to them as successors-in-interest of the assignee under an
unappr oved 1935 assi gnnent fromthe original | essee.

The | ease was originally issued to George Norbeck on Qrtober 10, 1934,
for atermof 20 years (subject to renewal for successive 10-year periods)
pursuant to section 14 of the Mneral Leasing Act, 41 Sat. 437, 442 (1919
21) (currently codified, as anended, at 30 US C § 223 (1994)). Anong
others, it covered the NE“asec. 12, T. 8 N, R 59 E, Principal Mridian,
Fallon Gunty, Mntana. 2/ BLMs records showthat the BZof sec. 12
(including all the land in question) was covered by prospecting permt
Bllings 027602 i ssued to Adol ph G Norskog in 1928 under the Mneral
Leasing Act of 1920. The prospecting permt becane consolidated wth two
others (B 1lings 021056 and B I1ings 027360) and cane into the ownership of
Norbeck by assi gnnents, the |ast bei ng approved on June 2, 1931.

(n Decenber 16, 1932, Norbeck applied for an oil and gas | ease for
| ands covered by the consolidated prospecting permits Bllings 021056-
027360-027602 on the basis of a discovery in lands other than sec. 12. That
led, under then-prevailing law to the segregation-out of the |ands in sec.
12 (and others) under |ease nuntber B llings 021056(b) when the | ease was
issued to Norbeck. n June 30, 1934, the Secretary authorized the i ssuance
of lease, and B llings 021056(b), covering the lands in question, 3/ was
i ssued on rtober 10, 1934.

Y The Heirs of Ms. M H Gaword have been identified as Afred W
MQire, Mrjorie J. MQire, Shirley J. MacDonal d, Ral ph Vernon Honeycutt,
Fern E Honeycutt, Dane E Honeycutt, Gilvin Guy Honeycutt, BHleen A
Honeycutt, Hlen Gl dsworthy, and Qin|I. MGQGire.

2/ That |and has been conveyed out of Federal ownership, subject to a
reservation of oil and gas to the Lhited Sates. Lhit production has | ong
been attributed to the leased | and as a result of coomtnent to the Pennel
Lhit Agreenent (Nb. 14-08-0001-8964), effective (rt. 1, 1968. In addition,
followng conpl etion of the No. 33-12Hwel | on Aug. 18, 1994, production was
obtai ned fromthe | eased | and itself.

3/ By letter dated July 14, 1934, Norbeck actual |y requested that he be
relieved of the obligation to pay rental (anounting to $160 per year) on the
Ne/sof sec. 12 (the land in question here), on the grounds that those | ands
had not been included in a unit plan. That request was denied by the
General Land Gfice (GAQ, wiichinvited himto file a relinquishnent of his
interest inthetract if he wshed to avoid paying rental. V¢ have no
record that such relinqui shrent was fil ed.
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n June 10, 1935, the Norbecks executed an assignnent of the title
interest inthe |ease on N&4sec. 12 to Ms. M H Gaword. 4/ The 1935
assi gnnent fromNorbeck to Gaword was filed for approval wth G.Oon
August 6, 1935. By decision dated January 31, 1936, G Q wth the approval
of the FHrst Assistant Secretary of the Interior, denied approval of the
assignnent to Gaword, stating as fol | ows:

[ Al ssignnent fromGeorge Norbeck to Ms. M H Gaword,
Santa Ana, Gllifornia, of all right, title and interest in ol
and gas lease B1lings 021056(b), in so far as it covers the NE
Sc. 12, T. 8N, R 59 E, subject to certainroyaty
reservations. No affidavits showng qualifications of the
assignee or the $5,000 | ease bond have been fil ed.

(GODecision at 3 (enphasis supplied.)) The decision does not expressly
state that the assignnent fromthe Norbecks to Gaw ord was bei ng

di sapproved, but it cited the failure to file the affidavits or the | ease
bond, either of which woul d disqualify the assignee fromhol ding the | ease.
5/ N appeal was taken fromthat decision.

4/ The assignnent was expressly subject to a My 16, 1934, agreenent under
whi ch Norbeck had previously granted the Fdelity Gas Gonpany (H delity)
operating rights wth respect to the lease inreturn for 25 percent of the
net proceeds derived fromany production fromor attributed to the

| easehol d. According to the 1935 assignnent, the royalty interest retai ned
by Norbeck under the operating rights agreenent wth Hdelity was al so
separately assigned to Gaword. Hwever, the Sate court in the case of
Jane S Norbeck, Trustee of the Jane Norbeck Trust v. Ms. M H Gaword B
A., No. D/5436 (16th Dstrict Gurt, Mntana), noted that it had been
provided no copy of this separate instrunent. Norbeck v. Gaword, No. DV
5436 (Mntana 16th Judicial Dstrict Gurt, Fallon Gunty, Mnorandumand
Qder Ganting Sunmary Judgnent (Jan. 17, 1992)) at 12. Nor can we find it
in the present record.

5 Infact, the only reference to "the question of furnishing a $5, 000
bond" is nade in reference to the concomtant GO deci sion to deny
assignnents of interests in sands bel ow 2,000 feet in depth, noting that
"recogniz[ing] the right to assign according to the strata enfbraced in an
ol and gas | ease" woul d "conplicate the handling of the oil and gas

| eases," including the question of "by whomthe [$5, 000 bond] shall be
furni shed, and the conpliance wth other terns of the lease.” (GO Decision
at 5.)

GOadjudicated the validity of the assignnent fromMNorbeck to
Gaword in the sane decision that it invalidated assignnents of interests
instrata bel ow 2,000 feet in the NE/(anong ot hers) fromMNorbeck to
Alantic Pacific Ol Gonpany of Mntana (ARQD. This nay or nay not have
been a coincidence. CGareful scrutiny of the record indicates that APGC had
actual |y assigned back these interests to the Norbecks in an effort to
reunite title in themand freeing themto transfer title to Gaword. This
viewis not wthout its problens, as the transfer back of the interests in
strata bel ow 2,000 feet fromAPGC to Norbeck postdated by 1 day the transfer
fromthe Norbecks to Gaword, the forner being on June 11, 1935, and the
latter on June 10, 1935. Thus, as of June 10, 1935, the date that the
Norbecks transferred title to Gaword, the Norbecks owned only title to oil
and gas sands above 2,000 feet and its assignnent to Gaword on June 11,
1935, coul d have covered only those strata.
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No further effort was nade to secure Departnental approval of the
assignnent of Norbeck's title interest to Gaword, who died on June 7,
1956. 6/

A though George Norbeck died intestate on Qctober 22, 1938, the record
title remained thereafter in the nane of George Norbeck. Fnally, at BMs
instigation begi nning on Novenber 12, 1968, Norbeck' s surviving heirs-at-
law who had previously been unaware of Norbeck's record title to the | ease,
sought to have that interest transferred to them and then fromthemto
Julius A Bernard, Trustee of the Jane Norbeck Trust (Trust). (Letters to
BLMfromKermt Norbeck, dated Nov. 8, 1968, and Jan. 27, 1969.) By letter
dated My 5 1969, B.Minforned Norbeck's heirs-at-lawthat the record title
would renain in the nane of the Estate of George Norbeck pend ng the
submission of additional docunentation. Nothing further was submtted, and
the natter |angui shed until 1987.

Followng the receipt of all the appropriate docunents, BLM by
deci sion dated August 18, 1987, recognized the transfer of the record title
interest fromthe Estate of George Norbeck to his surviving heirs- at-law
7/ nthat date, BLMal so approved the assignnent of the title interest,
effective August 1, 1987, fromNorbeck's Heirs to the Trust. 8 FHnally, on
Sptenber 21, 1988, BLMrecogni zed the appoi ntnent of Jane S Norbeck as the
successor trustee of the Trust.

A al tines, the Departnent has treated Norbeck and his successors-
ininterest as the record title holders of the | ease, renewng the | ease in
his nane on two successi ve occasions (effective Qt. 1, 1954, and Qot. 1,
1964). It was thereafter held by coomtnent to the Pennel Lhit Agreenent,
wth BLMaccepting rental and royal ty paynents fromNorbeck' s successors-in-
interest or their duly appoi nted representatives.

h Getober 22, 1990, the Trust filed a conplaint in the Dstrict
Qurt, Ixteenth Judicial Dstrict, Gunty of Fallon, Sate of Mntana,

fn. 5 (continued)

G Os consolidation of its consideration of the assignnents to ARCC
and Gaword suggests that it was faced wth a situation that had, at |east,
been conpl i cated by the Norbecks' inproper assignnent of interests in
strata, rather than interests in the entire | easehol d, and that G.Ow shed
sinply to clear the record so that title could be sinplified.

None of this is controlling, however, as GQOplainly found two grounds
for disapproving the assignnent fromthe Norbecks to Gaword that were
unrel ated to the state of the Norbecks' title on June 10, 1935.

6/ Ve note that, although Gaword did not agai n seek approval of the 1935
assignnent to her, Hdelity sought (on her behal f) to have the | ease issued
in her nane when it was renewed in 1954 (Application for Renewal of QI and
Gs Lease, dated July 20, 1954). This request was deni ed by G.O deci sion
dated Mr. 29, 1955, because G.Ohad never approved assi gnnent of the | ease
to her. Nbo appeal was taken fromthat decision.

7/ These persons are Helen N Bernard, Qlette M Norbeck, Mrginia
Norbeck, and Serling M Norbeck.

8/ The assignnent was nade to Julius A Bernard as Trustee.
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against Ms. M H Gaword (the assignee in the 1935 assi gnnent) and her
heirs. The Trust sought to be recogni zed, under Sate law as owner of a 25
percent royalty interest retai ned by Norbeck in his My 1934 operating
rights agreenent wth Fdelity. 9 The Trust sought judicia recognition
that it, rather than Gaword and her heirs, held title to the | ease and
thus had succeeded to Norbeck's royalty interest under that agreenent. 10/
The case was styled Jane S Norbeck, Trustee of the Jane Norbeck Trust v.
Ms. M H Gaword, No. DV 5436.

h February 14, 1992, the court issued a final Judgnent in Norbeck v.
Gaw ord, which was based on its Mnorandumand Qder Ganti ng Sunmary
Judgenent (Menorandum), dated January 17, 1992. The court first concl uded,
inits nenorandum that the June 10, 1935, assignnent fromMNorbeck to
Gaword was not necessarily void as between the parties as a result of
G Os January 1936 denial of approval of the assignnent, and that Gaword s
Heirs were not barred (by | aches or otherwse) fromresubmtting the
assi gnnent for approval by the Departnent, especially since the Departnent
had never held that Gaword was not qualified to hold the | ease or that the
assi gnnent was otherwse deficient. (Mnorandumat 7, 11.)

However, the Qurt also held that, absent the Departnent’ s approval ,
the assignnent was "not effective"” under 30 US C § 187a (1994), citing
Gasis Ol @. v. Bl Al &Gs M., 106 F. Supp. 954, 957 (WD Kl a
1952). (Menorandumat 7.) Accordingly, the court noted that Norbeck and
his heirs remained and continued to "renain responsible to performall
obligations under the lease, and * * * entitled to recei ve the benefits
under the lease."” (Mnorandumat 7, 11.) Nonethel ess, in recognition of
the existing "equitable rights" of Gaword s Heirs under the assi gnnent,
the court afforded them"one | ast chance to enforce the assi gnnent agai nst"
the Trust:

[TIhe Gourt wll quiet titlein[Gaword s Heirs] to the

| easehol d interest [11/] and proceeds to accrue as currently
provided by 30 US C 187a, subject to the approval of the
Scretary of the Interior. If, however, the Secretary fails to
approve the assignnent this tine, the entire [ easehol d i nterest
shall revert tothe [Trust] and [Gaword s Heirs'] rights shal |
be exti ngui shed.

* * * * * * *

9/ See note 5, above.

10/ The ultinate purpose of the suit was to obtain the net proceeds of
production attributed since Gttober 1968 to the | ease under the Pennel Lhit
Agreenent (and not escheated to the Sate), which proceeds (anounting to
over $420,000) were then being wthheld by the unit operator, Shell Ol
Gnpany (Shell), pending a final determnation regarding the true owner of
the lease. (Letter to BBMfromQounsel for the Trust, dated Gct. 23, 1990;
Letter to Qunsel for the Heirs fromShel | Véstern B8P, Inc., dated Mr. 13
1991.)

11/ The "leasehold interest” was the 25 percent royalty interest that
Norbeck had retained in his My 1934 operating rights agreenent wth
Fdelity. (Judgnent at 2.)
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[Gaword s Heirs] wil be given one nore reasonabl e opportunity
to obtain the consent of the Secretary of the Interior to the
assignnent of [the] lease. If successful, title wll be quieted
in[Gaword s Heirs] tothe | easehold interest and the proceeds
thereof effective as of the date provided by 30 US C Sec.

187a. [12/] |If unsuccessful, title wll be quieted in the

[ Trust].

* * * * * * *

[TIhis Gourt's ruling on [the] quiet title clai ns shoul d be
sufficient to convey the interest to [Gaword s Heirs] to which
they are entitl ed.

(Menorandumat 11-12, 13, 15.) Inits Judgnent, the court provided:

Qbject to approval of the Secretary of the Interior of
the assi gnnent dated June 10, 1935 by George Norbeck and wfe to
Ms. M H Gaword, [Gaword s Heirs] * * * shall collectively
own and have titleto* * * [the | easehol d] interest and all
production and proceeds of production attributed to th[at]
interest after the effective date of the approval of said
assignnent by the Secretary of the Interior. [13/]

(Judgnent at 2-3.) The court thus concl uded that, wth Departnental
approval, the assignnent woul d take full effect under 30 US C § 187a
(1994), but that, wthout approval, it would not, such that title (and the
interest) woul d be returned to the Trust, as Norbeck' s successor-i -
interest.

The Dstrict Qurt's judgnent was affirned by the Mntana Suprene
Qourt in Norbeck v. Gaword, 836 P.2d 1231 (Mnt. 1992), which al so
concl uded that, until the 1935 assi gnnent fromMNorbeck to Gawford was
approved by the Departnent, it would not be effective under 30 US C § 187a
(1994), so that the benefits of the | ease renained wth the Trust, as
Norbeck' s successor-in-interest. 1d. at 1233, 1234. Hwever, the court
also affirned the | ower court's judgnent to the extent that it "allowed the
Gaword [Heirs the opportunity to perfect the assignnent [of that royalty
interest] by seeking approval of the Secretary of Interior under 30 USC 8§
187a," and thus to obtain that interest. 1d. at 1234.

12/ The court stated that the effective date of the assignnent would, in
accordance wth 30 US C § 187a (1994), be the first day of the | ease nonth
followng that in whichthe Heirs filed a proper request for approval of the
assi gnnent.  (Menorandumat 7-8.)

13/ However, the court concluded that the Heirs will only own 39/40t hs
(rather than all) of the royalty interest, since one of their orig nal
nuniber (Dorothy MIIiken), wo al so does not appear here, had failed to
properly preserve her interest therein by participating in the Sate court
proceedi ng, and thus was barred by the doctrine of |aches. (Menorandum at

8 Reply toHantiff's Bief, dated My 16, 1991, at 3.) For the sake of
sinplicity, we shall refer to the interest adjudicated by the Qurt as the
whol e interest.
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h Septenber 30, 1992, Gaword s Heirs inquired of BLMas to how t hey
mght secure Departnental approval of an assignnent of atitle interest in
the lease to them in viewof the just-concluded Sate court litigation.
B.Mresponded in a letter dated rtober 29, 1992, advising that, in order to
tender a proper request for approval of an assignnent, they nust conply wth
the requirenents of 43 CF R 8§ 3106.4-1, including submssion of three
assignnent forns, entitled "Assignnent of Record Title Interest in a Lease
for @l and Gas or Geothernal Resources" (Form3000-3 (Mrch 1991)). BM
advi sed that those forns nust be executed both by the Trust, as the
assignor, and Gaword s Heirs, as the assignees. 14/

On February 17, 1993, the Heirs filed three identical assi gnnent
forns. 15 They were all signed on February 16, 1993, by Mrk Sead,
President, International Searchers, Inc., as attorney-in-fact for Gaword s
Heirs, applying as assignees. Hwever, the forns, which listed George
Norbeck as the assignor, did not bear his signature. Rather, they referred
tothe original assignnent of June 10, 1935, fromGeorge Norbeck to Ms. M
H Gaword. In the cover |etter acconpanyi ng the assi gnnent forns, counsel
for Ganford s Heirs explained their failure to submt forns executed by the
Trust: "l understand that your job would be nuch sinplified if the present
record | easehol der (Norbeck Trust) woul d sinply assign

14/ "Part A" of the assignnent formidentifies the assignee and the
interest to be assigned. "Part B' constitutes a "Certificati on and Request
for Approval" by the parties to the assignnent. By executing the docunent,
the assignor thereby certifies, as "owner” of record title to the | ease,
that it is assigning that interest to the naned assignees. The assi gnees
thereby certify that they are qualified to hold a Federal oil and gas | ease
and accept the terns and conditions of the | ease.

The cited regulation, 43 CFE R 8§ 3106.4-1, provides:

"Each transfer of record title * * * shall be filed wth the proper
B.Moffice on a current formapproved by the Drector [BLM * * *. A
separate formfor each transfer, intriplicate, originally executed shall be
filed for each lease out of which atransfer is nade. Qily 1 originaly
executed copy of a transferee's request for approval for each transfer shall
be required * * *."

Mreover, 43 CE R 8§ 3102 4(b) provides:

"Three copies of a transfer of record title * * * as required by
section 30a of the [Mneral Leasing Act, as anended, 30 US C § 187a
(1994)], shall be originally signed and dated by the transferor or anyone
authorized to sign on behal f of the transferor. However, a transferee, or
anyone authorized to sign on his or her behal f, shall be required to sign
and date only 1 original request for approval of a transfer."

15/ The assignnent forns stated that the interest conveyed was 39/ 40t hs of
the 25 percent royalty interest, as well as the net proceeds attributabl e
thereto, reserved to Norbeck under his My 1934 operating rights agreenent
wth Hdelity, Gaword s Heirs later verbal |y anended the forns to
specifical ly enconpass the record title interest in the | ease, and BLM
adjudicated it onthat basis. (B.MDecisionat 1.) Ve wll do |ikewse, as
it isclear that the Heirs, by seeking Departnental recognition of their
ownership of the royalty interest, were really seeking its recognition of
their title ownership, and as Departnental approval is not required for a
transfer of royalty interests or producti on paynents. See 3 CF R §
3106. 1(b).
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its interest prospectively [by] executing Form3000-3 in triplicate. V&
have expl ored that possibility but have been inforned by [the Trust' s]
attorney that such cooperation wll not be forthcomng."

Inits February 1993 decision, BMdenied Gaword s Heirs' request
for approval of the assignnent, because the assi gnnent was executed by
George Norbeck, rather than the Trust, as the current record title hol der.
B.Mexpl ained: "V& cannot retroactively recogni ze a transfer of the [record
title] interest fromthe Estate of George Norbeck because the interest is no
longer held in the nane of the Estate.” (Decision at 2.) 16/ Rather, BLM
noted that the original assignnent fromGeorge Norbeck to Ms. M H
Gaw ord had been rejected by GOon January 31, 1936; that the record title
interest had passed to Norbeck' s estate upon his death in 1938 and then to
his heirs-at-law all as recognized by BLM and that BLMhad approved
assignnent of that interest to the Trust effective August 1, 1987. Thus,
B.Mheld that, at the tine the request for approval of the assi gnnent was
nade on February 17, 1993, the Trust was the hol der of the record title
interest and, as such, the proper party to effect the assignnent. Snce it
did not do so, BLBMdenied Gaword s Heirs' request for approval. They
appeal ed fromthe February 1993 B_Mdeci si on.

[1] V¢ are not persuaded to affirmB.Ms decision for the reasons set
out therein. Wa Gaword s Hirs seek is reconsideration of the request
for approval of the original assignnent fromNorbeck to Gaword (see Joseph
Astad, 19 IBA 104, 111-12 (1975)), not approval of an assi gnnent fromthe
current hol ders of record title to Gaword' s Heirs. Nothing shows that the
papervork submtted in 1935 for that assignnent was i nadequate. The current
regul ation requires the signature only of the "transferor” (or soneone
authorized to sign on his or her behalf). 43 CER § 3102.4(b). That
requi renent, we hold, was net by the submssion of the original agreenent
bet ween Norbeck and G awf ord.

[2] However, we find no basis to determne that the assignnent shoul d
now be approved. GOs January 1936 deci si on denyi ng approval of the 1935
assi gnnent fromNorbeck to Ms. M H Gaword becane final in the absence
of atinely appeal, and no conpel ling | egal or equitabl e reasons have been
denonstrated for nowoverturning it. Thus, it stands as a final decision of
the Departnent. See Turner Brothers Inc. v. Gfice of Surface Mning
Recl anation & Enforcenent, 102 IBLA 111, 121 (1988). In sone ci rcunst ances,
parties nay resubmt a request for approval of an assi gnnent,
notwthstanding that a simlar request had previously been rej ected, even
when that rejection has becone final. See Joseph A stad,

16/ Inactuality, the Heirs had sought recognition of a transfer of the
record title interest directly fromGeorge Norbeck to themsince they had
referenced the original assignnent in the assignnent forns filed wth BLMon
Feb. 17, 1993. Thus, BLMwas mistaken in referring to the Estate.
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191BAa 111-12, D J. Snmons, 64 1.0 413, 416-17 (1957). 17/ However,
power to reconsider is very linmted, being "subject to intervening rights of
others and to changes in circunstances” (Joseph Astad, 19 IBLAat 112) and
avai | abl e only "in the absence of interveni ng assi gnees or other adverse
interests." Aice R Rudie, A 30061 (Mrch 25 1964).

It is appropriate in such circunstances for the appellate
deci si onnaker to reviewthe natter to deternmine whether there are sufficient
grounds presented by the party seeking reconsideration to justify disturbing
the action of aland nanager. D J. Smmons, 64 |.D at 417. |In doing so
here, we find no basis to disturb GQOs denial of the request for approval .

(ne of the purposes of disapproving late-filed requests for approval
of assignnent is to encourage assignees to file the assignnent pronptly so
that third parties can gain notice of the transfer and thereby be on notice
as to wo owns the lease. Janes V. OKane, 19 IBLAat 175. The interest
now sought by Gaword s Heirs cannot be granted because an i nterveni ng
assignnent involving all of the interest (fromthe Norbecks to the Jane M
Norbeck Trust) was in fact subsequently approved by BM That action bars
approval of the late-filed request. See Anminex WBA Inc., 55 IBA 315 317
(1981).

Further, there is no doubt that, during the nore than 50 years between
the execution of the assignnent and its resubmssion for approval in 1992,
parties have altered their circunstances in reliance on GQOs denia of
approval .  The | essees of record continued to pay rental and royalty and to
nai ntai n bonds on the | easehol d throughout this period, and Norbeck and his
heirs have twce renewed the | ease. Parties have relied on Norbeck' s status
as owner in developing unit agreenents. Wen Gaword alloned GOs
deci si on denyi ng approval of the assignnent to her to becone final, the
burden of overcoming it increased, as it was necessary to shownot only that
the identified i npedi nent to approval no | onger existed, but al so that no
intervening rights or changes in circunstances had occurred that woul d
render approval inequitable. During the nore than 50 years in which
Gaword and her heirs failed to attenpt to rectify the disapproval of the
original assignnent, intervening rights of Norbeck' s hei rs have undeni ably
ari sen and changes i n circunstances have undeni ably occurred. 18/

17/ Astad considered aregulation, 43 CF R 8 3106.3-1 (previously
codified at 43 CFE R § 192 141(a)(2) (1964)), providing that, in order to
obtai n approval of an assignnent affecting record title, the assignnent nust
be filed wthin 90 days fromthe date of execution of the assignnent by the
parties involved. That regulation was not in effect in 1936. The Board
ruled that the 90-day deadl i ne was not a nandatory requirenent and that
failure to conply does not require rejection of an assignnent. Janes V.
OkKane, 19 IBLA 171, 175 (1975).

18/ Inthese circunstances, it is unnecessary to reach the question whet her
the issuance of renewal |eases in 1954 and 1964 forecl osed the possibility
of granting an assignnent of title affecting the 1934 | ease. See Joseph
Astad, 19 IBAat 112
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A though the Mntana courts ruled that the title passed to Gaword in
1935, and thus coul d not have passed to Norbeck' s estate in 1938, those
courts have al so ruled that whatever rights Gaword s Hirs had woul d be
"extingui shed" if the Departnent failed to approve the assignnent. As that
conti ngency (di sapproval of the request for assignnent) has nowoccurred, it
isclear that title resides wth Norbeck's heirs.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned as nodified.

David L. Highes
Admini strative Judge

| concur:

WIl A lrwn
Admini strative Judge
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